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William Rehn qni st s Legal Technocrat 

by Arthur S. Miller 

Miller is professor of constitutional 
law at George Washington University 1 s 
National Law Center and a consultant to 
the Senate Subcommittee on Separation of 
Powers . 

By nominating William K. Hehnquist for the Supreme Court, President Nixon 
succeeded in compounding a paradox* 

For some time the President, outwardly the most conservative chief executive 
since Herbert Hoover, has been able to undercut his liberal Democratic opposition 
in a number of breathtaking moves inconsistent with his past. 

In much of this the President has had the political counsel of his conservative 
Attorney General, John Mitchell, and of the always helpful legal advice of the 
equally conservative Hehnquist . The new nominee has taken what normally is a 
rather obscure office - assistant attorney general, Office of Legal Counsel - and 
molded it into one of th&fcey positions of the administration. He is the legal 
fireman who lias dutifully trekked to Capitol Hill to face often hostile questioning 
by congressional committees. And he has sped around the country making speeches 
defending administration action. 

Running through many of those legal opinions and statements is a common theme 
of expanded governmental powers, centered in the executive, vis-a-vis both Congress and 
the individual. The history of the American presidency, constituional historian 
Edward Corwin said in 1957, has been one of gradual aggrandisement of power in that 
branch of government - at the expense of Congress and the judiciary and also of the 
states. Under Hr. Nixon, in less than three years that slow development has 
significantly increased. William Hehnquist is the resident theorist who finds within 
the crevices of constitutional law ample justification for whatever the President has 
wanted to do. His innate legal ability, coupled with a low-key manner and 
unflappable approach, made him particularly effective both before Congress and on 
the lecture nlatform. 
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Does the “President’s lawyer’s law- 
yer” find any irony or paradox in a sit- 
uation where he, a Goidwater HepubU- 
can, supports more governmental 
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economy? The anrv * uptakes, 
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cation of new powers to the Subversive 
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(equated mainly with , presidential 
power), coupled with a strict law-and- 
order philosophy), Several examples 
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That Ke1inqui§t ds very “conserva- 
tive” cannot be doubted* But he“ is 
nardly a ‘ strict constructibnistT His 
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verse — now sadly splintered— society. 
Decisions in cases brought to the jus- 
tices cannot be attained by reference 
to the Constitution itself, or to logical 
derivations from its text. Judges have 
to exercise what Oliver Wendell 
Hc/mes called “the sovereign preroga- 
tive of choice” between conflicting 
principles that often both carry at 
(east outward persuasiveness. How 
well a given person fulfills his task ol 
tho>e choice* is the mark of a 
•justice, in- re is no vade mecum 
foS^tabic of logarithms by which he can 
plot his course. He mu$t, of necessity, 
weigh those conflicting interests and 
produce dew > ions that display, as that 
great judicial conservative Felix 
Thankfurter once said, both “logical 
matoiriing” and “sociological wisdom.” 
7 “ yean be Tittle doubt about 
logician; what 
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ibignis facing & • ’When last May mass arrests were 

Cbmmager;put it. ' '-.made by Washington police in the 
estioiis of cousU- Mayday demonstrations, Rehnquist es- 
not because they ’ poused a doctrine of •bqualifjed martial 
Tplicated legal /-or technical/ law.” Tn f so doing,;he adapted a legal 

notion that had some currency in the" 
-.•••ip made it fir 
plica hie to antiwar activity. His posi- 
tion was recently knocked down by the 
U.S. Court of Apeals, which invalidat- 
ed most of the .arrests. 

During testimony before Sen. 
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\ p °well and Rehnquist with a homily 
mi%out the need to respect the Court as 
m in»tituuon. Now that he has sue- 
a needed in packing the Court with his 
le brand of activist justices, the President 
it ? tn neatl y reverse his field and call 
for applause for the High Bench- 
tr even ^ hen only rece dtly he was speaking in 
hdivici- ™ g kiy critical terms about it. 

S/r;;T i nrgn a price to . The President, of course, is entitled 

to ask a person’s philosophy before 
* Id criminal ' lw matters, he has n ®T g him to ** Supreme Court. Nor 

been both a strict and a loose «n- “ ^ ~”"* 8 

atrucUonist — strict as against .*£ Z 
oect, loose insofar as the government s 
ability to deal with him :* concerned. 

Au Executive Activist 
OUCH POSITIONS hardly coincide 

n „T vk* ! ender re8ard for consUtu- 
la tot W- Of Rights. 

Are they Rehnquist’s personal views as 
well as those of his client? On the rec- 
ord, again, the answer seems to be yes. 

A one of those positions can be said to 
oe that of a strict constructionist. A 
fair judgment, then, would be that as 
assistant attorney general, Rehnquist 
has been an “activist," one who assidu- 
ously sought ways to aggrandize presi- 
dential (and governmental) power 

,i!ST that is wl ’y Mr. Nixon 
vnded his nominating speech of Lewis 


is there any requirement that* nomi- 
“ ee t f. be * different philosophies. 
Nothing in the Constitution or in past 
practices of Presidents would lmit 
President Nixon in either respect. Nor 
is there anything in the Constitution to 
prevent the Senate from deeply inquir- 
ing into a nominee’s predilections. 

For anyone, including the President 
to apeak of “strict construction" or to 
■ny that the task of a judge is merely 
to interpret” the Constitution is to 
Play with words. The Important ques- 
aons are: “Strict about what?” and 
Wiut does 4 interpret ’ mean’" Even 
the most “activist” judge can validly 
say that he, too, is only interpreting the 
Constitution. Any casual student of 
constitutional law can soon produce 
numerous instances where allegedly 
“conservative” justices, such as Chief 

Justice Burger and. Justice Blackmun 
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(Mr Nixon's first two appointments)- ;: 

have loosely coMtnmi (interpreted! 
the Conttittttion. w f 

In sum, wmiam Bu^, Rehnquist * 
doubtless is a superior legal techno- 
crat Whether he wiH display t?ut qual- 
ity of statesmanship, that ; Wqodrow 
Wilson said is «o peeagiary for Sip,, 
preme Court unknown 

He has thd mind forjt, 'the igdiitionS 
whether he has There is 

some precedent for tfcinkiig fa* may 
however forlorn that -bop^nught be!' 
Lord Coke, so the./story Joes, was an 
assiduous, even vicious prosecutor for 
the Crown, but when he was called to 
the bench be held that even the King " 
himself was imbject to the “artificial '* 
reason of the law “ Rehnquist, since ar-' 
nving m Washington, has shown at 

twv 3 1U ?/ ted ca - pacity for growth. * 
That he will view problems differently ! 

when bis “client” is all the people/ 
rather than just, the President, is some- 

hop*?- fOT Which we can 811 fervently 

But by and large, despite, the myth to 

wnhTh tr8ry ’ •*, he ^PreWfc Court (as 
w«th the presidency) has never been a 

Place where men can or will grow 
larger.’ ..people in high public office 
tend to be essentially the same as they 

b ® fo ™ eJectioa or appointment. 

We ldon t like to believe this, but it is . 
tne lesson of history. 





